AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

S. Hra. 111-137

MODERNIZING BANK SUPERVISION AND
REGULATION—PART II

HEARING

BEFORE THE

COMMITTEE ON
BANKING, HOUSING, AND URBAN AFFAIRS
UNITED STATES SENATE

ONE HUNDRED ELEVENTH CONGRESS
FIRST SESSION
ON

FURTHER EXAMINING WAYS TO MODERNIZE AND IMPROVE BANK
REGULATION AND SUPERVISION, TO PROTECT CONSUMERS AND
INVESTORS, AND HELP GROW OUR ECONOMY IN THE FUTURE

MARCH 24, 2009

Printed for the use of the Committee on Banking, Housing, and Urban Affairs

&R

Available at: http://www.access.gpo.gov/congress/senate/senate05sh.html

U.S. GOVERNMENT PRINTING OFFICE
53-085 PDF WASHINGTON : 2009

For sale by the Superintendent of Documents, U.S. Government Printing Office
Internet: bookstore.gpo.gov Phone: toll free (866) 512—-1800; DC area (202) 512—-1800
Fax: (202) 512-2104 Mail: Stop IDCC, Washington, DC 20402-0001



COMMITTEE ON BANKING, HOUSING, AND URBAN AFFAIRS
CHRISTOPHER J. DODD, Connecticut, Chairman

TIM JOHNSON, South Dakota RICHARD C. SHELBY, Alabama
JACK REED, Rhode Island ROBERT F. BENNETT, Utah
CHARLES E. SCHUMER, New York JIM BUNNING, Kentucky

EVAN BAYH, Indiana MIKE CRAPO, Idaho

ROBERT MENENDEZ, New Jersey MEL MARTINEZ, Florida
DANIEL K. AKAKA, Hawaii BOB CORKER, Tennessee
SHERROD BROWN, Ohio JIM DEMINT, South Carolina
JON TESTER, Montana DAVID VITTER, Louisiana

HERB KOHL, Wisconsin MIKE JOHANNS, Nebraska
MARK R. WARNER, Virginia KAY BAILEY HUTCHISON, Texas

JEFF MERKLEY, Oregon
MICHAEL F. BENNET, Colorado

CoLIN MCGINNIS, Acting Staff Director
WiLLiAM D. DUHNKE, Republican Staff Director

AMY FRIEND, Chief Counsel
AARON KLEIN, Chief Economist
JONATHAN MILLER, Professional Staff Member
DEBORAH KATZ, OCC Detailee
CHARLES Y1, Senior Policy Advisor
LYNSEY GRAHAM-REA, Counsel
MisHA MINTZ-ROTH, Legislative Assistant

MARK OESTERLE, Republican Chief Counsel
JIM JOHNSON, Republican Counsel

DAWN RATLIFF, Chief Clerk
DEVIN HARTLEY, Hearing Clerk
SHELVIN SIMMONS, IT' Director

JiM CROWELL, Editor

an



CONTENTS

TUESDAY, MARCH 24, 2009

Page
Opening statement of Chairman Dodd .........c.cccecceeviiiiiieniiieniienieeeeeeeeeee e 1
Opening statements, comments, or prepared statements of:
Senator Shelby ............... 2
Prepared statement 44
Senator Johnson
Prepared statement ..........ccoocoiiiiiiiiiiiii e 44
Senator Bunning 3
Senator Tester ...... 3
Senator Warner 4
Senator Schumer 4
Prepared statement ..........ccceeeeiiiieiiiii e 44
WITNESSES
Daniel A. Mica, President and Chief Executive Officer, Credit Union National
ASSOCIALION  .einiiiiiieeiieie ettt ettt ettt sttt et e bt e eateeeaas 6
Prepared Statement ..........cccoeviiiiiiiiiieiicecee e 45
Response to written questions of:
Senator SHEIDY ......ccociiiiiiiiiiiee e 85
William R. Attridge, President, Chief Executive Officer, and Chief Operating
Officer, Connecticut River Community Bank .........cccccocevvviiiiieiiiiiiiiieeieeeeen. 7
Prepared Statement ..........coccooiiiiiieiiie e 53
AuIbrey B. Patterson, Chairman and Chief Executive Officer, BancorpSouth,
TIC.  etteeeureeeaitee et te e ettt e ettt e e ettt e e bt et e et e e e a e e e a b et e e e et e e a e e e s nb et e s bbee e earteeeenraeeenreeas 9
Prepared Statement ..........ccoccooiiiiiiiiiiiiiee e 60
Richard Christopher Whalen, Senior Vice President and Managing Director,
Institutional Risk ANalytiCs .......cccceeviiiieiiiieieiiieeeteeecee e e e 10
Prepared statement ..........coccooiiiiiiiiiiii e 68
Gail Hillebrand, Financial Services Campaign Manager, Consumers Union
of United States, INC. ......oooeviviiieeieeeciieeee et e e e eeaaraeee e s 12
Prepared statement ..........cocooiiiiiiiiiiii e 74






MODERNIZING BANK SUPERVISION AND
REGULATION—PART II

TUESDAY, MARCH 24, 2009

U.S. SENATE,
COMMITTEE ON BANKING, HOUSING, AND URBAN AFFAIRS,
Washington, DC.

The Committee met at 10:05 a.m., in room SD-538, Dirksen Sen-
ate Office Building, Senator Christopher J. Dodd (Chairman of the
Committee) presiding.

OPENING STATEMENT OF CHAIRMAN CHRISTOPHER J. DODD

Chairman DopDD. The Committee will come to order. Good morn-
ing, everyone, and welcome to the Senate Banking Committee. Let
me welcome my colleagues and our witnesses and the guests who
are here in the audience. We appreciate your presence here this
morning.

This morning we will hold what amounts to our eighth full Com-
mittee hearing on the subject matter of modernization of Federal
regulations. Today, we are talking about the modernization of bank
supervision and regulation. This morning I want to welcome our
witnesses. We have got a very distinguished panel of witnesses who
are here to share some thoughts with us.

We are going to again explore ways in which we will try to mod-
ernize and improve bank regulation and supervision to better pro-
tect consumers and restore confidence in our banking system. We
do so at a time when our country’s massive challenges loom very
large indeed. All of us in the Congress of the United States, Demo-
crats and Republicans alike, are trying to work together to meet
these challenges and restore public confidence in our financial in-
stitutions.

In the coming weeks, we will be working on critical legislation
to lay out a long-term budget blueprint to address our continuing
financial crisis and to address the issue of executive compensation.
As we continue to address the economic crisis going forward, I
think it is important we recognize that not all banks are respon-
sible for this crisis. Quite the contrary. And as Chairman Bernanke
has said only recently, small bank lending might very well help
lead the way out of this crisis in many places. None of this is to
suggest that small banks do not face economic troubles of their
own, of course. Some do, and on an almost weekly basis, we hear
stories about how the FDIC takes over banks and works to reas-
sure depositors that their money will be safe.

But it would be a mistake to paint every financial institution
with the same broad brush, and as I have heard from community
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banks around my State of Connecticut, many of our community
banks are in far better shape right now than the financial system
is as a whole. Why? Well, in part because when the financial insti-
tutions align their practices and incentives with their long-term
health, they are far less prone to engage in riskier behavior. They
are far less likely to put their companies and the economic security
of the American consumer at risk.

Former Fed Chairman Greenspan believes companies would not
take such extraordinary risks, because their own survival could be
in jeopardy. Clearly, he was wrong, and that assumption cost the
American people dearly.

Some of that failure can be attributed to the prevailing ideology
of the moment, ranging from the abusive terms mortgage lenders
offered to the practices credit card companies still engage in. Many
of us believe that if we had failed to protect the consumer, we
failed to protect our economy. Others felt, of course, just the oppo-
site.

Many of us believed that if we had skin in the game, we would
all take the consequences of our actions more seriously. Others
were confident risk could be managed.

Today, it is clear that consistent regulation across our financial
architecture is paramount, and that with strong cops on the beat
in every neighborhood, institutions would be far less likely to push
risk onto the consumer. Regulators are the first line of defense for
consumers and depositors, which is why we need to end the prac-
tice of shopping for the most lenient regulator and consider cre-
ating a single coordinated prudential regulator.

In a crisis created first and foremost by our failure to protect
consumers, we cannot afford to consider a so-called systemic risk
regulator without also considering how we can better protect the
consumers. All too often in this crisis, we saw that the relationship
between the consumer and their financial institutions was, in ef-
fect, severed because of a lack of incentives to ensure loans are
paid off down the road. That was not true of smaller institutions
like those in my State and those of my colleagues’ here. Like so
many credit unions and community banks, they recognized some-
thing very simple: that your company reaps the benefits when you
treat your customers fairly.

With this hearing, I hope we can take a close look at how these
values can be the building blocks for a modernized 21st century fi-
nancial architecture in our country. That must be our goal, not
only today but in the coming weeks, as we are charged with the
responsibility of modernizing the Federal financial regulations.

With that, let me turn to Senator Shelby, and then I will quickly
turn to my colleagues for any comments they want, and then we
will go to our witnesses.

STATEMENT OF SENATOR RICHARD C. SHELBY

Senator SHELBY. Mr. Chairman, thank you for calling this hear-
ing. I know we are holding a series of hearings here to build a
record, and I think you are leading the way.

I have an opening statement I would like to be made part of the
record, and with that, I would like to, as soon as we can, get to
the witnesses.



Thank you, Mr. Chairman.

Chairman DoDD. Thank you very much.

Senator Johnson.

Senator JOHNSON. I will pass and submit my written statement
for the record.

Chairman DoDD. Senator Bunning.

STATEMENT OF SENATOR JIM BUNNING

Senator BUNNING. I will be brief, but I wanted to highlight a few
points I made in the statement I put in the record for Thursday’s
hearing last Thursday.

We all want to make changes that will make failure less likely
to happen and the system strong enough to survive when failures
do happen. I was impressed by Mr. Whalen’s written testimony
today. Among other things, it supports the concerns that I have
stated many times, and I believe the Chairman and others on this
Committee share, about the Fed’s willingness and ability to regu-
late banks or overall risk. We do not need to give the Fed more
power.

I am going to repeat that: We do not need to give the Fed more
power because they are no longer an independent agency. They are
just part of the big group that is overseeing financial institutions
along with writing legislation with the Treasury Secretary.

Just creating a new regulator or two will not really add to sta-
bility. In fact, it just might create a false sense of security and a
whole new class of firms that will expect Government bailouts if
they make bad decisions.

Congress and regulators cannot stop bad decisions or economic
problems. Banks and other financial firms will fail in the future.
While we want to try to prevent failure, it is at least as important
to make sure the system can handle failure so there will be no
temptation to bail out firms in the future.

As Mr. Whalen points out, probably the most important thing we
can do for stability is make sure regulators have the rules and
powers in place to close failing firms in a quick but controlled man-
ner. If we do not do that, markets will know the future Citigroups
and AIGs of the world will not bring down the entire system. And
market participants will act more responsibly because they know
they will bear the consequences of their action. That will go a long
way in creating a more stable system.

Thank you.

Chairman DobpD. Thank you very much, Senator.

Senator Tester.

STATEMENT OF SENATOR JON TESTER

Senator TESTER. Yes, thank you, Mr. Chairman.

Quickly, first, I appreciate the hearing and appreciate you folks
coming. I look forward to hearing your suggestions as we look for
ways to instill consumer confidence and to promise stability in
thle—not in the marketplace, but in the banking institutions them-
selves.

I would just say this: My main concern with modernization at
this point in time is the impact, if handled improperly, on commu-
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nity banks and credit unions. I think that these folks are the life-
blood, especially where I come from in rural America.

Last Saturday, as almost on a weekly basis personally, on a daily
basis with my staff, we hear from community banks and credit
unions about the issues that are impacting them right now, like
premiums on deposit insurance, additional regulation on loan
standards that really cuts back on their flexibility to get money out
the door to local communities. And I would hope that whatever reg-
ulation we come up with will do what it is intended to do and not
really hinder the folks who have really played by the rules and
done a good job protecting their depositors and the folks they lend
money to.

Thank you, Mr. Chairman.

Chairman DopDD. Thank you, Senator Tester.

Senator Johanns—Senator Corker. I am sorry, Bob.

Senator CORKER. As usual, I will pass and wait to hear from the
witnesses, which I think will be a beneficial thing to do.

Thank you.

Chairman DobDD. I appreciate that very much.

Senator Warner.

STATEMENT OF SENATOR MARK R. WARNER

Senator WARNER. Thank you, Mr. Chairman. I just want to echo
what some of my colleagues have quickly said so we can get to the
witnesses. But I appreciate you holding this hearing because I
sometimes think particularly the media paints with a broad brush
that everybody in the financial industry has been taking inappro-
priate actions. And the fact that today we are going to highlight
some of the folks who are continuing to work through these chal-
lenging economic times and have not taken on some of the actions
that got the industry in trouble is a good hearing for us, but it is
also ﬁ good hearing for the public at large. So thank you for hold-
ing this.

Chairman DoDD. Thank you very much.

Senator Johanns.

Senator JOHANNS. Mr. Chairman, I will just indicate I did get the
testimony yesterday. That is so helpful and so very, very appre-
ciated. So to all of you who worked to make that happen, I just
want to express my appreciation.

Other than that, I will pass and wait to hear from the witnesses.

Chairman DoDD. Thank you very much.

Senator Bennet.

Senator BENNET. Mr. Chairman, I will pass. Thank you very
much for holding this hearing.

Chairman DoDD. Senator Bennett.

Senator BENNETT. I will pass.

Chairman DoDD. Senator Schumer.

STATEMENT OF SENATOR CHARLES E. SCHUMER

Senator SCHUMER. I would ask that my entire statement be put
in the record. I just want to make three quick points in reference
to some of the testimonies.

First, in reference to Mr. Mica’s testimony, I think it is really im-
portant we look for more places for small businesses to get loans.
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Banks are not doing it right now. And one of the things I will be
asking you to comment upon is legislation that we are putting in.
I think it was in 1996 we said that credit unions could only do 12
percent of their lending to small business. I have scores, maybe
hundreds, probably thousands of businesses in my area that cannot
get loans or are actually having lines of credit pulled from them by
banking institutions. I have credit unions that would like to lend
to these businesses and prevent them—they are profitable, ongoing
businesses—from going under, and the credit unions cannot lend
because of the cap. I think we ought to lift it, and I will be putting
in legislation on that.

In reference to Mr. Whalen, having a unitary regulator makes a
great deal of sense. Right now, banks can choose their regulators,
oftentimes. You know, that is sort of like picking the umpire, and
then having the umpire get paid more the more he is picked. We
know what would happen. Senator Bunning knows best of all. The
strike zone would expand. The calls would be different. And it
would not work.

And, finally, Ms. Hillebrand, I just wanted to point out Senator
Durbin and I have introduced legislation to have a Financial Prod-
uct Safety Commission. I think that is really important. That
avoids the cracks in regulation that Mr. Whalen has talked about
because if the product is regulated, not who issues it, you are not
going to have mortgage brokers getting around the banks, which is
what happened before. So I think that is important to do, and with
that I would just ask that my entire statement be entered into the
record.

Chairman DobDD. That will certainly be the case, and true of all
of our colleagues here and true of our witnesses as well. Any sup-
porting documents or information you think would be helpful to the
Committee will be included in the record.

Let me welcome our witnesses this morning. Our first witness is
Dan Mica, a former colleague of ours, a former U.S. Member from
the House, currently President and CEO of the Credit Union Na-
tional Association.

Our next witness is William Attridge, and I welcome my con-
stituent to the Banking Committee. Mr. Attridge is the President
and CEO of the Connecticut River Community Bank. We are
pleased to have you before the Committee this morning. Thank you
for being here.

Mr. Aubrey Patterson, is the Executive Chairman and CEO of
BancorpSouth. He serves as Chairman of the American Bankers
Association, and we welcome you as well to the Committee.

Mr. Richard Christopher Whalen is Senior Vice President and
Managing Director of Institutional Risk Analytics. Mr. Whalen has
worked in a variety of capacities, including the Federal Reserve
Bank of New York, where he worked in the Bank Supervision and
Foreign Exchange Departments.

And, last, we will hear from Gail Hillebrand, who is a senior at-
torney at the West Coast office of Consumers Union where she
manages credit and finance advocacy teams and leads the Con-
sumers Union Financial Services Campaign.

We thank all five of you for being with us this morning. We will
begin with you, Congressman Mica, and we would ask each of you
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to try and keep your remarks to about 5 or 6 minutes, if you can,
so we can get to the questions. Welcome to the Banking Com-
mittee, Congressman Mica.

STATEMENT OF DANIEL A. MICA, PRESIDENT AND CHIEF
EXECUTIVE OFFICER, CREDIT UNION NATIONAL ASSOCIATION

Mr. MicA. Thank you very much, Mr. Chairman and Ranking
Member Shelby and Members of the Committee. Let me just say
that I will dispense with my written and oral testimony, try to
summarize it to give you plenty of time for questions. I have heard
in advance that several have to leave, so I am going to try to sum-
marize very quickly.

First and foremost, we believe in strong, fair, competent, tough
Federal regulators for all financial institutions. It does no good to
the industry to have a regulator that rolls over. We all pay. Tax-
payers pay, the consumers pay, and ultimately industry pays. So
we start out that we do need some good, solid, tough, fair, and com-
petent regulation.

And before I go into the other points, I think I need to hit a
major point that is facing us right now, and you may have read the
headlines over the weekend. Our Federal regulator took over two—
into conservatorship two of our corporate credit unions. And I want
to put this in perspective. We have 8,000 credit unions in the
United States with 90 million members—8,000, 90 million mem-
bers. We have 28 corporates where they put excess funds for liquid-
ity and so on, a liquidity facility. One of those is a central corporate
where the other corporates put money. And it was two of those
corporates that the regulator took over.

And it is interesting. Some people said, well, they should not
have put money into these mortgage-backed securities. According
to what the regulators have advised me just the other day when
they took this over, all those securities were AAA or AA when they
bought them. So the surrounding economy has created a problem
for two of our wholesale credit unions, and that will impact all of
us. And we will back to you and I know the regulator will be back
to you to deal with the waterfall of that. We will probably be seek-
ing, much like the banks, an 8-year period of payback. We are not
looking for a bailout but a payback. So we can pay that amount
back that we have to refund the insurance fund over a period of
time rather than in 1 year. Our legislation for credit unions, unlike
the banks, makes us pay in 1 year.

But I want to say this very clearly, that all of you here and any-
body that is writing about credit unions, or talking: The 8,000 cred-
it unions, the 90 million members, they are safe, they are sound.
They have almost 11 percent capital, and every account is insured
up to $250,000—every federally insured account. There are about
100, 200 credit unions that have private insurance. But the best in-
stitutions in the United States, we think, to put your money in
right now, and the safest. But I wanted to address that because I
know there were some concerns.

So back to the fair, competent, strong, independent regulator. Es-
sentially, the bottom line is credit unions are different than other
institutions. We are not-for-profit. This is what you wrote in the
law that defines a credit union, five things. You have to be not-for-
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profit, that is, 100 percent. And we are not like banks. We do not
have shareholder stockholders. We are democratically operated 100
percent. We have volunteer boards, not paid boards like the banks.
We have a special mission to provide consumers, and especially
those of modest means, with credit and savings needs, consumers
and those of modest means, not just those with modest means.

We are virtually 100 percent on all of those. Our regulator does
a good job. We have come out of this worst crisis since the Depres-
sion. And, by the way, credit unions were born of the Depression
in the 1930s because everybody else was failing.

We have a good regulator who understands the nuances and the
problems that are attendant and much different than the for-profit
system.

If we had a separate regulator—and we have tried that in the
past, in the 1930s, in the 1960s and 1970s. Each time we are es-
sentially being put into the—it would be the chicken being put into
the fox lair because the banking industry, the for-profit industry
has either been oblivious to the needs of credit unions or, as you
all know, they are very harsh about our existence. They feel that
we may not have a place in our financial services system, and they
try to write our rules.

So you all know that, and we feel that unless we keep a separate
Federal regulator—and that does not mean we love everything our
regulator does, by any means. But if we keep a separate Federal
regulator, we indeed would have a future in this country.

So there are many things we can do, Chairman. Mr. Schumer
mentioned member business lending. If we could get that cap
raised, we could $10 billion with no Government assistance in
small business loans and little America Main Street tomorrow.

So, Mr. Chairman, I believe I am about out of time. I would just
simply say this: I know there are questions about a consumer pro-
vision that was mentioned here. We again think that credit unions
should not have to bear an undue burden, because we are not a
part of that problem. Our members own our institutions. We do not
abuse ourselves. And we think that all that needs to be taken into
account as we look at what we are doing here.

Yes, systemic regulation needs to be looked at, and while you are
doing it, you might look at the rating agencies, too, and the “too
big to fail” policy, because all those have played a part that we
have all suffered collateral damage in.

But we think you are on the right course. We look forward to
working with you, and we thank you for the opportunity.

Chairman DoDD. Thank you very much.

Mr. Attridge, welcome.

STATEMENT OF WILLIAM R. ATTRIDGE, PRESIDENT, CHIEF
EXECUTIVE OFFICER, AND CHIEF OPERATING OFFICER,
CONNECTICUT RIVER COMMUNITY BANK, ON BEHALF OF
THE INDEPENDENT COMMUNITY BANKERS OF AMERICA

Mr. ATTRIDGE. Mr. Chairman, Ranking Member Shelby, and
Members of the Committee, my name is Bill Attridge. I am Presi-
dent and Chief Executive Officer of Connecticut River Community
Bank. My bank is located in Wethersfield, Connecticut, a 375-year-
old town with about 27,000 people. Our bank opened in 2002 and



8

has offices in Wethersfield, Glastonbury, and West Hartford—all
suburbs of Hartford. We have 30 employees and about $185 million
in total assets at this time. We are a full-service bank, but the
bank’s focus is on lending to the business community. I am also a
former President of the Connecticut Community Bankers Associa-
tion.

I am here to represent the Independent Community Bankers of
America and its 5,000 member banks. ICBA is pleased to have this
opportunity to testify today, and ICBA commends your bold action
to address the current issues.

Mr. Chairman, community bankers are dismayed by the current
situation. We have spent the past 25 years warning policymakers
of the systemic risk by the unbridled growth of the Nation’s largest
banks and financial firms. But we were told we did not get it, that
we didn’t understand the new global economy, that we were protec-
tionist, that we were afraid of competition, and that we needed to
get with the “modern” times.

However, our financial system is now imploding around us. It is
important for us to ask: How did this happen? And what must Con-
gress do to fix the problem.

For over three generations, the U.S. banking regulatory structure
has served this Nation well. Our banking sector was the envy of
the world and the strongest and most resilient financial system
ever created. But we got off track. Our system has allowed—and
even encouraged—the establishment of financial institutions that
threaten our entire economy. Nonbank financial regulation has
been lax.

The crisis illustrates the dangerous overconcentration of financial
resources in too few hands. To address this core issue, we rec-
ommend the following.

Congress should require the financial agencies to identify, regu-
late, assess, and eventually break up institutions posing a risk to
our entire economy. This is the only way to protect taxpayers and
maintain a vibrant banking system where small and large institu-
tions are able to fairly compete.

Congress should reduce the 10-percent cap on deposit concentra-
tion.

Congress should direct the systemic risk regulator to block any
merger that would result in the creation of a systemic risk institu-
tion. An effective systemic risk regulator must have the duty and
authority to block activity that threatens systemic risk.

Congress should not establish a single, monolithic regulator for
the financial system. The current structure provides valuable regu-
latory checks and balances and promotes best practices among
those agencies. The dual banking system should be maintained.
Multiple charter options, both Federal and State, are essential pre-
serve an innovative and resilient regulatory system.

Mr. Chairman, we do not make these recommendations lightly,
but unless you take bold action, you will again be faced with a fi-
nancial crisis brought on by mistakes made by banks that are too
big to fail, too big to regulate, and too big to manage. Breaking up
systemic risk institutions while maintaining the current regulatory
system for community banks recognizes two key facts: first, our
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current problems stem from overconcentration; and, second, com-
munity banks have performed well and did not cause the crisis.

ICBA also believe nonbank providers of financial services, such
as mortgage companies and mortgage brokers, should be subject to
greater oversight for consumer protection. The incidence of abuse
was much less pronounced in the highly regulated banking sector.

Many of the proposals in our testimony are controversial, but we
feel they are necessary to safeguard America’s great financial sys-
tem and make it stronger coming out of this crisis.

Congress should avoid doing damage to the regulatory system for
community banks, a system that has been tremendously effective.
However, Congress should take a number of steps to regulate, as-
sess, and ultimately break up institutions that pose unacceptable
systemic risks to the Nation’s financial system.

ICBA looks forward to working with you on this very important
issue, and we appreciate this opportunity to testify.

Chairman DopD. Thank you very much, and you have raised
some very challenging questions, good questions. We thank you for
that as well.

Mr. Patterson, welcome to the Committee.

STATEMENT OF AUBREY B. PATTERSON, CHAIRMAN AND
CHIEF EXECUTIVE OFFICER, BANCORPSOUTH, INC., ON
BEHALF OF THE AMERICAN BANKERS ASSOCIATION

Mr. PATTERSON. Thank you, Chairman Dodd, Ranking Member
Shelby, and Members of the Committee. My name is Aubrey Pat-
terson, Chairman and CEO of BancorpSouth, Inc. Our company op-
erates over 300 commercial banking, mortgage, insurance, trust
and broker-dealer locations throughout six Southern States. I am
pleased to testify on ABA’s recommendations for a modernized reg-
ulatory framework. I might add that ABA does represent over 95
percent of the assets of the industry.

Recently, Chairman Bernanke gave a speech which focused on
three main areas: first, the need for a systemic risk regulator; sec-
ond, the need for a method for orderly resolution of a systemically
important financial firm; and, third, the need to address gaps in
our regulatory system. We agree that those three issues should be
the priorities. This terrible crisis should not have been allowed to
happen again, and addressing these three areas is critical to ensure
that it does not.

ABA strongly supports the creation of a systemic regulator. In
retrospect, it is inexplicable that we have not had such a regulator.
If T could use a simple analogy, think of the systemic regulator as
sitting on top of Mount Olympus looking out over all of our land.
From that highest point, the regulator is charged with surveying
the land looking for fires. Instead, we currently have had a number
of regulators each of which sits on top of a smaller mountain and
only sees its relative part of the land. Even worse, no one is looking
over some areas, creating gaps in the process.

While there are various proposals as to who should be the sys-
temic regulator, much of the focus has been on giving the authority
to the Federal Reserve. There are good arguments for looking to
the Fed. This could be done by giving the authority to the Fed or
by creating an oversight committee chaired by the Fed. ABA’s one
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concern in using the Fed relates to what it may mean for the inde-
pendence of that organization. We strongly believe in the impor-
tance of Federal Reserve independence in its role in setting and
managing monetary policy.

ABA believes that systemic regulation cannot be effective if ac-
counting policy is not in some fashion part of the equation. To con-
tinue my analogy, the systemic regulator on Mount Olympus can-
not function well if part of the land is strictly off limits and under
the rule of some other body, a body that can act in a way that con-
tradicts the systemic regulator’s policies. That is, in fact, exactly
what has happened with mark-to-market accounting.

ABA also supports creating a mechanism for the orderly resolu-
tion of systemically important nonbank firms. Our regulatory bod-
ies should never again be in the position of making up an im-
promptu solution to a Bear Stearns or an AIG or not being able to
resolve a Lehman Brothers. The inability to deal with these situa-
tions in a predetermined way greatly exacerbated the crisis.

A critical issue in this regard is “too big to fail.” The decision
about the systemic regulator and a failure resolution system will
help determine the parameters of “too big to fail.” In an ideal
world, there would be no such thing as too big to fail, but we all
know that the concept not only exists it has, in fact, broadened
over the last few months. This concept has profound moral hazard
and competitive effects that are very important to address.

The third area for focus is where there are gaps in regulation.
Those gaps have proven to be major factors in this crisis, particu-
larly the role of unregulated mortgage lenders. Credit default
swaps and hedge funds also should be addressed in legislation to
close gaps.

There seems to be a broad consensus to address these three
areas. The specifics will be complex and, in some cases, conten-
tious. But at this very important time, with Americans losing their
jobs, their homes, and their retirement savings, all of us should
work together to develop a stronger, more effective regulatory
structure. ABA pledges to be an active and constructive participant
in this critical effort.

I would be happy to answer any questions, Mr. Chairman.

Chairman DobpD. Thank you very much, Mr. Patterson. We ap-
preciate your testimony.

Mr. Whalen, welcome.

STATEMENT OF RICHARD CHRISTOPHER WHALEN,
SENIOR VICE PRESIDENT AND MANAGING DIRECTOR,
INSTITUTIONAL RISK ANALYTICS

Mr. WHALEN. Chairman Dodd, Senator Shelby, Members of the
Committee, I am going to summarize my written comments and go
down a list in bullet fashion, if you will, to respond to some of your
comments and some of the other testimony.

Systemic risk—does it exist? I am not sure. I used to work for
Gerry Corrigan. I watched it in its early formations. Read the
paper on my Web site called “Gone Fishing,” by the way. It is an
allusion to his pastime with Chairman Volcker.

What I would urge you to do is talk about systemic risks, make
it plural, because then you are going to focus everybody on what



11

we need to focus on, which are what the components that cause
people to talk about systemic risk. A synonym for “system risk” is
“fear.” If you go back to the Corrigan Group’s work, you will see
they differentiate between market disturbances and systemic
events. Market disturbances are when people are upset, unsure
about pricing, stop answering the phone. Systemic risk is when you
are not getting paid. That 1s the difference. And if the Congress
would focus on what are the components that cause us to talk
about systemic risk, then I think we will make progress.

The role of the Fed: I have great admiration and respect for
every one of my colleagues in the Federal Reserve System, espe-
cially for the people in bank supervision. But the Congress has to
accept and understand that monetary economists are entirely un-
suited to supervise financial institutions. In fact, they cannot even
work in the financial services industry unless they work as econo-
mists. So when you understand their prejudices, when you under-
stand their love and their devotion to monetary policy and eco-
nomic thought, economic theory, you understand why it is hard for
them to take apart large banks. They recoil in horror at the notion
that we are not going to have lots of big dealer banks in New York
City. Well, folks, they are gone. They are gone. We cannot put
Humpty-Dumpty back together again.

So my sense is we have to excuse the people at the Fed from all
direct responsibility for bank supervision. We give them a seat at
the table by giving them responsibility for the things they do well,
which is market liquidity risk management, market surveillance, et
cetera. Do not ask them to do too many things. In my opinion—I
worked on the Hill for Democrats and Republicans, and the thing
you constantly do over and over again is give agencies too much to
do. Let us give each one of these agencies ownership of the specific
area: market liquidity risk for the Fed; supervision and even con-
sumer protection in terms of the unified regulator; and then, fi-
nally, resolution and insurance for the FDIC separate from the su-
pervisory activities.

Why? Well, really, if I had my druthers—and I loved the com-
ments from the community bankers before—I would like to see the
FDIC evolve into a rating agency where we could look at the pre-
mium they charge banks not just for their deposits but for all of
their liabilities, and use that rating, use that premium charge as
a basis for the public to understand the risks that that bank takes.

I am delighted to hear people talk about small banks. My com-
pany rates little banks. Most little banks are just fine. We have got
3,000-plus institutions in our rating system that are A or A-plus.
The problem is we have got 2,000, as of the end of 2008, that we
rate F. Half of those are victims of mark-to-market accounting;
about a quarter of those banks have stopped lending entirely. You
can tell because they are running off. They are shrinking. Their
revenue is falling. They just are not in a position to lend.

So I think what we have to do is ask ourselves a basic question:
What do we want to achieve with the future regulatory framework?
And who are going to be the owners of each piece? I have provided
a little graphic here, and the one thing I would urge you to con-
sider both with respect to consumer protection and all other areas
is let us see if we cannot partner with the States. Why can’t the
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Federal Government set consistent rules for all of the banking mar-
kets in the U.S.? Leave different types of charters in place, let us
have diversity in terms of charts, but then we have to come up
with a way of unifying capital requirements, unifying safety and
soundness, and having a level playing field. I would love, by the
way, to have better data on credit unions. I get calls about credit
unions every day, but I cannot rate them because the data they put
through the National Credit Union Administration is not organized
properly. You guys have to go spend some time with the FDIC.
Copy their methodology. I can get a bank call report off their Web
site in real time now. It comes out at the same time as the EDGAR
filing for public banks